Guidance Regarding Appraisal / Appraiser Requirements

INTERNAL REVENUE GUIDANCE RELATIVE TO “QUALIFIED APPRAISAL” AND “QUALIFIED APPRAISER”

In Winter 2006, the Land Trust Alliance (http://landtrustalliance.org) received formal guidance from
the Internal Revenue Service defining the terms “qualified appraisal” and “qualified appraiser.” The
guidance is as follows:

SECTION 1. PURPOSE

This notice provides transitional guidance relating to the new definitions of “qualified appraisal” and
“qualified appraiser” in § 170(f)(11) of the Internal Revenue Code, and new § 6695A of the Code
regarding substantial or gross valuation misstatements, as added by § 1219 of the Pension Protection
Act of 2006, Pub. L. No. 109-280, 120 Stat. 780 (2006) (the “PPA”). The Service and the Treasury
Department expect to issue regulations under § 170(f)(11). Until those regulations are effective,
taxpayers may rely on this notice to comply with the new provisions added by § 1219 of the PPA.

SECTION 2. BACKGROUND

A deduction for charitable contributions is generally permitted under § 170(a), subject to certain
limitations depending on the type of taxpayer, the nature of the property contributed, and the type of
donee organization. Section 170(f)(11), as added by § 883 of the American Jobs Creation Act of 2004,
Pub. L. No. 108-357, 118 Stat. 1418 (2004), contains reporting and substantiation requirements
relating to the allowance of deductions for noncash charitable contributions. In particular, under §
170()(11)(C), taxpayers are required to obtain a qualified appraisal for donated property for which a
deduction of more than $5,000 is claimed. Under § 170(f)(11)(D), in certain cases the qualified
appraisal must be attached to the tax return. For appraisals prepared with respect to returns filed on or
before August 17, 2006, existing Treasury Regulations provide a definition of the terms “qualified
appraisal” and “qualified appraiser” for purposes of § 170(f)(11).

Section 1219 of the PPA amends § 170(f)(11)(E) and provides statutory definitions of a qualified
appraisal and qualified appraiser for appraisals prepared with respect to returns filed after August 17,
2006.

Section 170(f)(11)(E)(1) provides that the term “qualified appraisal” means an appraisal that is (1)
treated as a qualified appraisal under regulations or other guidance prescribed by the Secretary, and (2)
conducted by a qualified appraiser in accordance with generally accepted appraisal standards and any
regulations or other guidance prescribed by the Secretary.

Section 170(f)(11)(E)(i1) provides that the term “qualified appraiser” means an individual who (1) has
earned an appraisal designation from a recognized professional appraiser organization or has otherwise
met minimum education and experience requirements set forth in regulations prescribed by the
Secretary, (2) regularly performs appraisals for which the individual receives compensation, and (3)
meets such other requirements as may be prescribed by the Secretary in regulations or other guidance.
Section 170(f)(11)(E)(iii) further provides that an individual will not be treated as a qualified appraiser
unless that individual (1) demonstrates verifiable education and experience in valuing the type of
property subject to the appraisal, and (2) has not been prohibited from practicing before the Internal
Revenue Service by the Secretary under § 330(c) of Title 31 of the United States Code at any time
during the 3-year period ending on the date of the appraisal.
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Section 1219 of the PPA also adds a new penalty provision. If the claimed value of property based on
an appraisal results in a substantial or gross valuation misstatement under § 6662, a penalty is imposed
by new § 6695A on any person who prepared the appraisal and who knew, or reasonably should have
known, the appraisal would be used in connection with a return or claim for refund.

SECTION 3, TRANSITIONAL GUIDANCE

.01 In general
The Service and the Treasury Department expect to issue regulations under § 170(f)(11), as
amended by the PPA. The terms in section 3 of this notice apply to contributions of property
(other than readily valued property within the meaning of § 170(f)(11)(A)(i1)(1)) by
individuals, partnerships, or corporations for which a deduction of more than $5,000 is
claimed on returns filed after August 17, 2006, and before the effective date of the regulations
that the Service and the Treasury Department expect to issue. Until regulations are effective
under § 170(f)(11), as amended by the PPA, an appraisal that meets the requirements of this
notice shall be treated as a qualified appraisal for purposes of § 170(f)(11). The determination
of whether an appraiser is qualified under section 3.03 of this notice must be based on the
appraiser’s qualifications as of the date the appraisal is made.

.02 Transitional terms-qualified appraisal
(1) Qualified appraisal. An appraisal will be treated as a qualified appraisal within the
meaning of § 170(f)(11)(E) if the appraisal complies with all of the requirements of § 1.170A-
13(c) of the existing regulations (except to the extent the regulations are inconsistent with §
170(f)(11)), and is conducted by a qualified appraiser in accordance with generally accepted
appraisal standards. See sections 3.02(2) and 3.03 of this notice.
(2) Generally accepted appraisal standards. An appraisal will be treated as having been
conducted in accordance with generally accepted appraisal standards within the meaning of §
170(f)(11)(E)(1)(I) if, for example, the appraisal is consistent with the substance and
principles of the Uniform Standards of Professional Appraisal Practice (“USPAP”), as
developed by the Appraisal Standards Board of the Appraisal Foundation. Additional
information is available at http://www.appraisalfoundation.org.

.03 Transitional terms — qualified appraiser
(1) Appraisal designation. An appraiser will be treated as having earned an appraisal
designation from a recognized professional appraiser organization within the meaning of §
170(f)(11)(E)(i1)(I) if the appraisal designation is awarded on the basis of demonstrated
competency in valuing the type of property for which the appraisal is performed.
(2) Education and experience in valuing the type of property. An appraiser will be treated as
having demonstrated verifiable education and experience in valuing the type of property
subject to the appraisal within the meaning of § 170(f)(11)(E)(ii1)(I) if the appraiser makes a
declaration in the appraisal that, because of the appraiser’s background, experience,
education, and membership in professional associations, the appraiser is qualified to make
appraisals of the type of property being valued. See also § 1.170A-13(c)(5).
(3) Minimum education and experience. An appraiser will be treated as having met minimum
education and experience requirements within the meaning of § 170(f)(11)(E)(i1)(I) if —

(a) For real property
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(1) For returns filed on or before October 19, 2006, the appraiser is qualified as a
“qualified appraiser” within the meaning of § 1.170A-13(c)(5) to make appraisals of
the type of property being valued.
(i1) For returns filed after October 19, 2006, the appraiser is licensed or certified for
the type of property being appraised in the state in which the appraised real property
is located.
(b) For property other than real property —
(1) For returns filed on or before February 16, 2007, the appraiser is qualified as a
“qualified appraiser” within the meaning of § 1.170A-13(c)(5) to make appraisals of
the type of property being valued.
(i1) For returns filed after February 16, 2007, the appraiser has (A) successfully
completed college or professional-level coursework that is relevant to the property
being valued, (B) obtained at least two years of experience in the trade or business of
buying, selling, or valuing the type of property being valued, and (C) fully described
in the appraisal the appraiser’s education and experience that qualify the appraiser to
value the type of property being valued.
.04 Applicability of reporting and substantiation regulations
(1) In general
The requirements of § 1.170A-13(c) of the existing regulations concerning qualified
appraisals and qualified appraisers continue to apply to all taxpayers, including those to whom
the transitional guidance in this section may apply, except to the extent the regulations are
inconsistent with the provisions of § 170(f)(11). In particular, all taxpayers are required to
comply with §§ 1.170A-13(c)(3), (c)(5), (c)(6) and (c)(7).
(2) Revision to appraiser declaration
For returns filed after February 16, 2007, the declaration required under § 1.170A-13(c)(5)(1)
must include an additional statement that the appraiser understands that a substantial or gross
valuation misstatement resulting from an appraisal of the value of property that the appraiser
knows, or reasonably should have known, would be used in connection with a return or claim
for refund, may subject the appraiser to a civil penalty under § 6695A. See also § 1.170A-

13(c)(3)(iii).

To learn more about the conservation easement process, contact Arthur H. Howland & Associates,
P.C. at (860) 354-9346 and ask for Paul Szymanski. You can also visit us on the web at
http://ahhowland.com.

Arthur H. Howland & Associates, P.C., specializes in assisting donors step-by-step

with the conservation easement process offering a full array of civil engineering,
land surveying, land planning, soil science and consulting services.

One should always consult their attorney or accountant for legal or tax advice.
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