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Interpretation of “Exclusively for Conservation Purposes” 
INTERNAL REVENUE GUIDANCE AS TO WHAT “EXCLUSIVELY FOR CONSERVATION PURPOSES” MEANS 
 
§170(h)(5) of Title 26, Internal Revenue Code, Subtitle A of the United States Code states that, “a 
contribution shall not be treated as exclusively for conservation purposes unless the conservation 
purpose is protected in perpetuity.”  One should also consult Title 26, Internal Revenue Code, 
§1.170A-14(e) and §1.170A-14(g) of the Code of Federal Regulations which gives more specific 
guidance.  These sections read as follows: 
 
§1.170A-14(E) - EXCLUSIVELY FOR CONSERVATION PURPOSES. 
(1) In general. To meet the requirements of this section, a donation must be exclusively for 
conservation purposes. See paragraphs (c)(1) and (g)(1) through (g)(6)(ii) of this section. A deduction 
will not be denied under this section when incidental benefit inures to the donor merely as a result of 
conservation restrictions limiting the uses to which the donor's property may be put. 
(2) Inconsistent use. Except as provided in paragraph (e)(4) of this section, a deduction will not be 
allowed if the contribution would accomplish one of the enumerated conservation purposes but would 
permit destruction of other significant conservation interests. For example, the preservation of 
farmland pursuant to a State program for flood prevention and control would not qualify under 
paragraph (d)(4) of this section if under the terms of the contribution a significant naturally occurring 
ecosystem could be injured or destroyed by the use of pesticides in the operation of the farm. However, 
this requirement is not intended to prohibit uses of the property, such as selective timber harvesting or 
selective farming if, under the circumstances; those uses do not impair significant conservation 
interests. 
(3) Inconsistent use permitted. A use that is destructive of conservation interests will be permitted only 
if such use is necessary for the protection of the conservation interests that are the subject of the 
contribution. For example, a deduction for the donation of an easement to preserve an archaeological 
site that is listed on the National Register of Historic Places will not be disallowed if site excavation 
consistent with sound archaeological practices may impair a scenic view of which the land is a part. A 
donor may continue a pre-existing use of the property that does not conflict with the conservation 
purposes of the gift. 
 
§1.170A-14(G) - ENFORCEABLE IN PERPETUITY. 
 (1) In general. In the case of any donation under this section, any interest in the property retained by 
the donor (and the donor's successors in interest) must be subject to legally enforceable restrictions (for 
example, by recordation in the land records of the jurisdiction in which the property is located) that 
will prevent uses of the retained interest inconsistent with the conservation purposes of the donation. In 
the case of a contribution of a remainder interest, the contribution will not qualify if the tenants, 
whether they are tenants for life or a term of years, can use the property in a manner that diminishes 
the conservation values which are intended to be protected by the contribution. 
(2) Protection of a conservation purpose in case of donation of property subject to a mortgage. In the 
case of conservation contributions made after February 13, 1986, no deduction will be permitted under 
this section for an interest in property which is subject to a mortgage unless the mortgagee 
subordinates its rights in the property to the right of the qualified organization to enforce the 
conservation purposes of the gift in perpetuity. For conservation contributions made prior to February 
14, 1986, the requirement of section 170 (h)(5)(A) is satisfied in the case of mortgaged property (with 
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respect to which the mortgagee has not subordinated its rights) only if the donor can demonstrate that 
the conservation purpose is protected in perpetuity without subordination of the mortgagee's rights. 
(3) Remote future event. A deduction shall not be disallowed under section 170(f)(3)(B)(iii) and this 
section merely because the interest which passes to, or is vested in, the donee organization may be 
defeated by the performance of some act or the happening of some event, if on the date of the gift it 
appears that the possibility that such act or event will occur is so remote as to be negligible. See 
paragraph (e) of Sec. 1.170A-1. For example, a state's statutory requirement that use restrictions must 
be rerecorded every 30 years to remain enforceable shall not, by itself, render an easement 
nonperpetual. 
(4) Retention of qualified mineral interest.  This section has not been included as it is not typically 
applicable in Connecticut and New York. 
(5) Protection of conservation purpose where taxpayer reserves certain rights— 

(i) Documentation. In the case of a donation made after February 13, 1986, of any qualified real 
property interest when the donor reserves rights the exercise of which may impair the conservation 
interests associated with the property, for a deduction to be allowable under this section the donor 
must make available to the donee, prior to the time the donation is made, documentation sufficient 
to establish the condition of the property at the time of the gift. Such documentation is designed to 
protect the conservation interests associated with the property, which although protected in 
perpetuity by the easement, could be adversely affected by the exercise of the reserved rights. 
Such documentation may include: 

(A) The appropriate survey maps from the United States Geological Survey, showing the 
property line and other contiguous or nearby protected areas; 
(B) A map of the area drawn to scale showing all existing man-made improvements or 
incursions (such as roads, buildings, fences, or gravel pits), vegetation and identification of 
flora and fauna (including, for example, rare species locations, animal breeding and roosting 
areas, and migration routes), land use history (including present uses and recent past 
disturbances), and distinct natural features (such as large trees and aquatic areas); 
(C) An aerial photograph of the property at an appropriate scale taken as close as possible to 
the date the donation is made; and 
(D) On-site photographs taken at appropriate locations on the property. If the terms of the 
donation contain restrictions with regard to a particular natural resource to be protected, such 
as water quality or air quality, the condition of the resource at or near the time of the gift must 
be established. The documentation, including the maps and photographs, must be 
accompanied by a statement signed by the donor and a representative of the donee clearly 
referencing the documentation and in substance saying ``This natural resources inventory is 
an accurate representation of [the protected property] at the time of the transfer.''. 

(ii) Donee's right to inspection and legal remedies. In the case of any donation referred to in 
paragraph (g)(5)(i) of this section, the donor must agree to notify the donee, in writing, before 
exercising any reserved right, e.g. the right to extract certain minerals which may have an adverse 
impact on the conservation interests associated with the qualified real property interest. The terms 
of the donation must provide a right of the donee to enter the property at reasonable times for the 
purpose of inspecting the property to determine if there is compliance with the terms of the 
donation. Additionally, the terms of the donation must provide a right of the donee to enforce the 
conservation restrictions by appropriate legal proceedings, including but not limited to, the right to 
require the restoration of the property to its condition at the time of the donation. 
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(6) Extinguishment. (i) In general. If a subsequent unexpected change in the conditions surrounding the 
property that is the subject of a donation under this paragraph can make impossible or impractical the 
continued use of the property for conservation purposes, the conservation purpose can nonetheless be 
treated as protected in perpetuity if the restrictions are extinguished by judicial proceeding and all of 
the donee's proceeds (determined under paragraph (g)(6)(ii) of this section) from a subsequent sale or 
exchange of the property are used by the donee organization in a manner consistent with the 
conservation purposes of the original contribution. 
(ii) Proceeds. In case of a donation made after February 13, 1986, for a deduction to be allowed under 
this section, at the time of the gift the donor must agree that the donation of the perpetual conservation 
restriction gives rise to a property right, immediately vested in the donee organization, with a fair 
market value that is at least equal to the proportionate value that the perpetual conservation restriction 
at the time of the gift, bears to the value of the property as a whole at that time. See Sec. 1.170A-
14(h)(3)(iii) relating to the allocation of basis. For purposes of this paragraph (g)(6)(ii), that 
proportionate value of the donee's property rights shall remain constant. Accordingly, when a change 
in conditions give rise to the extinguishment of a perpetual conservation restriction under paragraph 
(g)(6)(i) of this section, the donee organization, on a subsequent sale, exchange, or involuntary 
conversion of the subject property, must be entitled to a portion of the proceeds at least equal to that 
proportionate value of the perpetual conservation restriction, unless state law provides that the donor is 
entitled to the full proceeds from the conversion without regard to the terms of the prior perpetual 
conservation restriction. 
 
 
To learn more about the conservation easement process, contact Arthur H. Howland & Associates, 
P.C. at (860) 354-9346 and ask for Paul Szymanski.  You can also visit us on the web at 
http://ahhowland.com. 
 

Arthur H. Howland & Associates, P.C., specializes in assisting donors step-by-step 
with the conservation easement process offering a full array of civil engineering, 

land surveying, land planning, soil science and consulting services. 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

One should always consult their attorney or accountant for legal or tax advice.   
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